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Appeal Decision 
Inquiry Held 12 to 14  September 2017 

Site visit made on 14 September 2017 

by Nigel Burrows  BA MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 26 October 2017 

 

Appeal Ref: APP/P1805/C/16/3163467 
Land at Intall Fields Farm, Stoke Pound Lane, Stoke Prior, Bromsgrove, 
B60 4LE  

 The appeal is made under section 174 of the Town and Country Planning Act 1990 as amended by 
the Planning and Compensation Act 1991. 

 The appeal is made by Mr Frank Crawford against an enforcement notice issued by Bromsgrove 
District Council. 

 The enforcement notice ref: 2016/0071/ENF, was issued on 10 October 2016.  

 The breach of planning control as alleged in the notice is:-  
(a) the making of a material change of use of the Land (which for the avoidance of doubt 

includes the buildings) from use for agriculture to a mixed use comprising B2 general 
industrial and B8 storage uses, the creation of an additional hard standing area on 
that part of the Land shown cross hatched black on the attached plan to facilitate 
external B8 uses and the operation of a log splitting and log sales business from the 

land shown hatched and cross hatched black on the attached plan ("the yard); and  

(b) the carrying out of operational development on the Land by the installation of a 
biomass boiler system and erection of 14 no. flues within the agricultural buildings 
("the buildings") located on the Land (together "the unauthorised development"). 

 The requirements of the notice are:- 
1. Permanently cease the use of any part of the Land for B2 and B8 uses; 
2. Permanently cease the use of the yard for B8 uses; 

3. Permanently cease the operation of the log splitting and log sales business within the yard; 
4. Permanently remove the associated hardstanding from the land cross-hatched black 

and return to agricultural pasture in appearance by grading and seeding the crosshatched 
land to its condition before the breach took place; 

5. Remove the biomass boiler system and associated chimneys from the buildings and 
the Land; 

6. Remove all non-agricultural plant machinery equipment vehicles and associated 

paraphernalia from the Land; and 

7. Return the Land to its condition before the breach took place. 
 The period for compliance with the requirements is 6 months. 
 The appeal is proceeding on the grounds set out in section 174(2) (a), (d) and (g) of the Town 

and Country Planning Act 1990 as amended.  

Summary of Decision: The appeal is dismissed and the enforcement notice 

is upheld 
 

Procedural Matters 

1. At the Inquiry I sought clarification about whether or not the appellant intended to pursue 

the appeal against the enforcement notice on ground (f), as there seemed to be some 

ambiguity in the submissions lodged on his behalf.  The appellant’s advocate confirmed this 

was not the case. The appeal is travelling on grounds (a), (d) and (g) as indicated above. 

2. All evidence to the Inquiry was given on oath. 

3. The submissions for the appellant have drawn my attention to the planning history of the 

site, with particular emphasis on two applications. The first is the refusal of planning 
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permission for what is described as ‘change of use of parts of existing building to house 

biomass boilers and installation of flues (retrospective)’. 1  The second application is the 

refusal of a Lawful Development Certificate (LDC) for non-agricultural uses of the site.2   

4. The appellant is evidently unhappy with the Council’s decision to issue the enforcement 

notice immediately after the refusal of the applications. The submissions state: “Therefore 

we seek to deal with the outstanding issues that we did not have the opportunity to make 

applications for, as well as the two refused applications within this enforcement appeal.3  

The reasons for the refusal of the applications are subsequently addressed at some length.   

5. However, the current appeal arises from the issue of the enforcement notice and is 

made under the section 174 of the Act.  By way of clarification, there is no appeal 

before me under sections 78 or 195 of the Act concerning the ‘two refused applications’.      

Background 

6. The appeal site is known as Intall Fields Farm. The site is located on the south side of 

Stoke Pound Lane, near the settlement of Stoke Prior and to the southwest of Bromsgrove. 

The site comprises a range of buildings formerly used for agricultural purposes and the 

hardstandings which extend around them.  Apparently, the agricultural land to the south 

of the building complex historically formed part of Intall Fields Farm.  The appeal site lies 

outside any defined settlement boundary. However, there are some dwellings nearby in 

Stoke Pound Lane, which are located immediately to the west and northwest of the site. 

7. The junction of Stoke Pound Lane and the B4091 Hanbury Road lies a short distance to the 

west of the nearby dwellings.  There is a ribbon of housing on the west side of the B4091.     

The appeal on ground (d) 

8. The onus is on the appellant to make out the case that, at the time the enforcement 

notice was issued, it was too late to take action against the matters stated in the notice.  

9. Part (a) of the alleged breach of control can be summarised in the following way:          

‘ … the making of a material change of use of the buildings and land from use for 

agriculture to a mixed use comprising B2 general industrial and B8 storage uses, the 

creation of an additional hard standing area ….  to facilitate external B8 uses and the 

operation of a log splitting and log sales business from the land … ’   

10. Part (b) alleges the carrying out of operational development by the installation of a 

biomass boiler system and 14 flues within the agricultural buildings. 

11. The appellant needs to show the matters alleged in the notice occurred at least 10 years 

or 4 years (as the case may be) before it was issued by the Council on 10 October 2016. 

Part (a) of the alleged breach of planning control  

12. As the Council has pointed out, a key consideration when assessing the lawfulness of 

the uses attacked by the notice is to determine the extent of the planning unit or units 

on the site. The Council’s stance is the site represents a single large planning unit.  The 

appellant’s position is that it should be considered as a series of smaller planning units. 

13. The appellant’s case is underpinned, for the most part, by statutory declarations and aerial 

photographs.  These were originally prepared in the context of the LDC application, but 

they are now produced in the context of the appeal against the enforcement notice.  

14. The appellant and his son, Mr Scott Crawford, have both produced statutory declarations.    

They control a number of the businesses that have operated on the site.  Mr Frank 

Crawford’s businesses have included Worcester Recycling Ltd and Flog A Log Ltd.  Mr 

                                       
1  Planning application ref: 16/0845 refused on 10 October 2016 
2  LDC application ref: 16/0866 refused on 10 October 2016 
3  Grounds of appeal for the appellant: paragraph 3.7  

https://www.gov.uk/planning-inspectorate


Appeal Decision APP/P1805/C/16/3163467 
 

 
https://www.gov.uk/planning-inspectorate                          3 

Scott Crawford’s businesses have included SC Services Ltd and True Floor Solutions Ltd.  

Statutory declarations have also been provided by Mr Keith Woodfield (who operates JK 

Industrial Ltd on part of the site), Mr Richard Riley (a neighbour who says he is familiar 

with the site) and Mr Andrew Powell (a friend and business associate of the appellant).  

15. In weighing the evidence before me, I have borne in mind that the appellant’s evidence 

does not need to be corroborated by independent evidence in order to be accepted.  The 

evidence in question must be sufficiently precise and unambiguous.  Furthermore, as the 

appellant’s advocate indicated during closing submissions, the Courts have held that oral 

evidence which is not corroborated by other evidence is capable itself of establishing 

immunity from enforcement action, if that evidence is precise and unambiguous.  

16. The test to be applied to the evidence concerning matters of lawfulness is ‘the balance 

of probability’.  It will often be a question of fact and degree as to whether the 

activities upon a site constitute one planning unit in a mixed use, or separate planning 

units each with an individual primary use according to the Burdle principle.4 

17. In the Burdle judgment,  Bridge J suggested the following three broad tests for 

determining the appropriate planning unit: 

“First, that whenever it is possible to recognise a single main purpose of the occupier's 

use of his land to which secondary activities are incidental or ancillary, the whole unit of 

occupation should be considered ... But, secondly, it may equally be apt to consider the 

entire unit of occupation even though the occupier carries on a variety of activities and it 

is not possible to say that one is incidental or ancillary to another. This is well settled in 

the case of a composite use where the component activities fluctuate in their intensity 

from time to time but the different activities are not confined within separate and 

physically distinct areas of land. 

Thirdly, however, it may frequently occur that within a single unit of occupation two or more 

physically separate and distinct areas are occupied for substantially different and unrelated 

purposes. In such a case each area used for a different main purpose (together with its 

incidental and ancillary activities) ought to be considered as a separate planning unit." 

18. The appeal submissions include a table prepared by the appellant’s planning consultant, 

which provides a summary of each use and its duration. The table is apparently based on 

information provided by the appellant. It also purports to classify the activities by use 

class. Although the table gives a useful summary of the appellant’s evidence concerning 

the way in which the buildings have been used, as the Council points out, no attempt has 

been made to apply the Burdle principle for determining the appropriate planning unit.  

19. The Council has also cited the Beach case in support of its stance that Intall Fields Farm is 

a single large planning unit in mixed use.5 The Court held that where an additional primary 

use (i.e. C) is added to an existing mixed use (i.e. A+B) the comparison to be made is 

between mixed use A+B and mixed use A+B+C.   If they are materially different, there 

would be a material change of use of the whole planning unit to a different mixed use (i.e. 

A+B+C) - even if the original uses continued unchanged. The Court also held that every 

time a new use is introduced, then any immunity period built up would be lost, assuming 

that there is a material difference between the original mix and the new mix of uses.      

20. The Council has also cited the judgement in the Lynch case, which concerned an 

enforcement notice alleging an unauthorised mixed use of land.6 There was a material 

change from a low-key limited use to the use alleged, which had more components, 

was more intensive and covered a wider area. The limited use had not subsisted for 10 

years before it was superseded by a mixed use, of which it was but one component. 

The Court held that neither the first limited use nor the latter mixed use was lawful.  

                                       
4  Burdle and Williams v SSE and New Forest DC  [1972] 1 WLR 1207 
5  Beach v SSE and Runnymede BC  [2002]  JPL 185 
6  Lynch v SSE and Basildon BC [1999] JPL 354 
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21. The appellant indicates that he acquired Intall Fields Farm during 1996. His father had 

previously used part of the site in connection with a plant hire business. The appellant 

had apparently started a similar business in 1992.  An LDC was subsequently issued 

during 2001 for the use of a strip of land along the site frontage as a contractor’s depot 

and plant yard (including the storage repair and maintenance of equipment). 7 This 

strip of land is effectively outside the area subject of the Council’s enforcement notice.   

22. According to the appellant, the farming business was finished altogether in early 2005, 

although the use of the buildings and yard for farming had finished around 2003.  The 

appellant says that part of Building 1 had already been let for storage; there was also 

demand for the letting of other buildings for storage/commercial purposes. The 

appellant indicates that, to begin with, only Building 1 was let.  However, by 2003 he 

had started a new business, Worcester Recycling Ltd.  His son had also started SC 

Services Ltd.  As both new businesses required accommodation, other buildings were 

brought into use, initially for the two businesses, but later for a mix of uses. 

23. I shall now turn to the appellant’s evidence concerning the use of the buildings, which 

are identified on the Masterplan produced by the appellant’s planning consultant.  

Building 1  

24. According to the appellant this building was originally a wooden-framed pole barn (as 

described in his statutory declaration). It was upgraded and refurbished in 2008/2009.   

25. The appellant indicates that Building 1 was occupied from July 1999 to December 2001 

by David Wilson Homes (for the construction/storage of sign boards). It was used from 

November 1999 until October 2002 by Andrew Sykes (for the maintenance/storage of 

compressors and diesel tanks).  Andy Davies (a builder) occupied it from June 2002 to 

March 2003. Worcester Recycling Ltd used it from September 2003 to July 2005 (for 

the maintenance/storage of commercial plant and machinery). According to the 

appellant, the space was shared between two occupiers during certain periods.    

26. The subsequent pattern of uses of Building 1 is summarised in the table submitted in 

evidence.  JK Industrial Ltd occupied it from July 2005 until March 2007 (for what is 

described as the fabrication of metal buildings and steel racking, plus diamond drilling 

activities).  From Mar 2007 until October 2013, SC Services Ltd/SC Services GB Ltd used 

the building (for services to the construction industry, including the operation and 

storage of plant/equipment and concreting services) - the space was apparently shared 

with Simply Stone for a period (i.e. for the cutting and storage of stone worktops).  

Simply Stone appear to have been present from the autumn of 2009 to September 2010.   

27. Prorax Storage Solutions Ltd evidently occupied the building from November 2013 

until March 2016 (for the manufacture of storage racking, including spraying and 

galvanising). True Floor Solutions Ltd has used the building from April 2016 to the 

present time (for the supply of flooring and cement overlays to the commercial sector 

and the storage of materials).  During February 2016 part of the biomass boiler 

system attacked by the enforcement notice was installed within part of this building. 

Building 2 

28. This building was also originally a pole barn. The appellant indicates that it was upgraded 

and refurbished during the summer and autumn of 2010 (shortly after Building 1). 

29. Worcester Recycling Ltd used the building from September 2003 until October 2006.   

SC Services Ltd/SC Services GB Ltd also used it from October 2003 until March 2007. 

JK Industrial Ltd (previously within Building 1) has occupied it since March 2007.  

 

                                       
7 Ref: LDC 11/01 dated 22 March 2001 
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Building 3 

30. The appellant indicates that Building 3 was originally a dutch barn-style farm building. It 

was apparently refurbished, most recently in the spring of 2011. According to the summary 

table, Worcester Recycling Ltd used the building from September 2003 until October 2006. 

Mr Chris Bishop (a tree surgeon) also used it from October 2006 until August 2011. 

31. The appellant’s statutory declaration indicates the building was split into four units in 2011, 

(numbered 3-6).  However, the appellant confirmed under cross examination that these 

units had been created sequentially, i.e. as and when potential users had approached him. 

Unit 3 

32. This unit was used by Flog A Log Ltd from September 2011 until October 2013 for the 

storage and processing of cord wood into firewood.  The large wood was mainly stored 

outside. It was processed both within and outside the unit. The unit has been used by EH 

Autos since October 2013 (for mechanical and body repairs to vehicles). However, this use 

appears to have ceased before the Inquiry. The unit is now used for the storage of empty 

metal pallets - some shovels for use on motorised plant or equipment are also present.  

Unit 4 

33. Unit 4 was apparently used by Flog A Log Ltd from September 2011 until May 2012.  

Mr Clive Wilby used it from May 2012 until August 2013 (for making kitchen 

units/worktops). SC Services Ltd/SC Services GB Ltd have used it from August 2013 to 

the present time. It currently seems to be used for the storage of plant and equipment.  

Unit 5 

34. Unit 5 was occupied by Mr Ben Hamilton-Jones from September 2011 until November 

2014 for mechanical and body repairs to vehicles. According to the summary table, Hill 

View Motors occupied it for similar purposes from November 2014 until the present 

time. However, once again, this use appears to have ceased before the Inquiry. The 

unit now appears to be used for the storage of pallets of logs and for woodworking. 

Unit 6 

35. This unit was also occupied by Flog A Log Ltd from September 2011 until November 

2014.  Mr Ben Hamilton-Jones occupied it from November 2014 to February 2016. The 

biomass boiler system was subsequently installed in this unit (and in Building 1).    

The Yard 

36. The summary table indicates the yard was used by a number of businesses throughout 

this period, including Worcester Recycling Ltd, SC Services Ltd, Mr Chris Bishop and Flog 

A Log Ltd.   According to the appellant’s statutory declaration, the yard has been used in 

association with the buildings since at least 2005. The appellant states “The use of the 

yard will have been initially for access and turning of various vehicles using the buildings 

and within a couple of years we and other tenants started using the yard for overspill 

storage. More recently, we have been using the yard for storage of logs and firewood in 

association with our own business Flog A Log which now operates fully from the yard.”  8   

37. According to the appellant the yard has been used for storage for over 10 years although 

he acknowledges that it has not been for ‘firewood processing’ throughout this period. 

Determining the extent of the planning unit or units 

38. The evidence indicates that Intall Fields Farm is a site in single ownership which has 

multiple occupiers. It is not unusual to have several activities carried on within one unit   

of occupation.  However, in circumstances where there have been multiple breaches of 

                                       
8  Page 8 of the appellant’s statutory declaration 
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planning control involving several buildings within a single complex with common access 

and circulation areas, it can sometimes be difficult to identify the correct planning unit. 

39. The distinction between a single planning unit in mixed use and several planning units 

will often depend upon a number of factors, including the following: 

(i) the form of tenancy and the legal relationship between the landlord and tenants 

including the degree of control exercised by the site owner; 

(ii) the ease with which tenants may switch sites or expand or contract their areas 

of occupation; 

(iii) the extent to which individual sites are ill-defined, or have changing 
boundaries; 

(iv) the proportion of the overall site which is given to communal uses such as 

access, parking, landscaping and so on and the rights of use by the occupiers 

over them. 

40. The Council’s stance is the oral evidence given by the appellant to the Inquiry deviated 

in several material respects from his statutory declaration. For example, he confirmed 

the land to the south of the building complex was used for agricultural purposes in 2009 

and there was access from the extended yard to the cattle grazing in the field. 9  He 

also indicated that he would check the stock every day. This evidence does not sit 

comfortably with the claim ‘the farming business was finished altogether in early 2005’.  

41. The Council’s evidence also includes a statutory declaration from Mr Chris Bishop (the 

tree surgeon), who clarifies the details of his occupation of part of Intall Fields Farm.  

He occupied a bay within Building 3.  Mr Bishop states “The site construction at the time 

was agricultural, there was a Metal Frame barn, a Dutch barn, shed and a Cow shed 

none of which had concrete floors. The remaining bays of the Dutch barn that I was 

part occupying, were populated some [sic] farm equipment and some bales of Hay. The 

sheds and wooden frame barn were not used by any business at this time.”  10     

42. The appellant’s advocate suggested the weight to be given to Mr Bishop’s statutory 

declaration should be tempered by the fact that his relationship with the appellant ended in 

acrimony. Mr Bishop’s evidence could not be tested at the Inquiry. However, it is difficult to 

accept the proposition that his evidence might be coloured in some way – especially his 

description of the site. This casts further doubt on the appellant’s version of events, not 

least because it appears the agricultural activities may have subsisted for a longer period.  

43. There is evidence to suggest the appellant exercised extensive control over the site.  

Amongst other things, Mr Woodfield was asked to move some of his storage from the yard 

after the introduction of Flog A Log.  The general impression was that Mr Woodfield’s 

activities had to fit in with the businesses run by the Crawfords.  The precise nature of the 

tenancies was unclear, albeit tenants appeared to have been billed on a monthly basis.  

The companies operated by the appellant and his son appeared to switch accommodation 

and to expand or contract their areas of occupation. There was some sharing of 

accommodation. The areas of occupation do not appear to have been precisely defined.11  

This also appears to have been the case with the yard.  A significant expansion of the site 

occurred with the provision of the additional hardstanding. The activities from some 

buildings overflowed onto the hardstandings, including commercial activity and storage.  

The parking areas and site access also appear to have been used on a communal basis.    

44. The overall impression is of a fluidity of use especially between the businesses run by the 

Crawfords and, to some extent, by Mr Woodfield. I have also borne in mind the duties 

                                       
9   Cattle are shown in a photograph produced by the Council, taken around December 2009 during a site visit  
10  Paragraph 6 of Mr Bishop’s statutory declaration 
11  Until the refurbishment of the buildings and especially the subdivision of Building 3 in 2011 
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undertaken by Mr Scott Crawford included the maintenance of the biomass systems,12 

helping Flog A Log with forklift work and there appears to have been subcontracting between 

businesses. Applying the Burdle principle and having regard to the judgements in Beach and 

Lynch, as a matter of fact and degree, I conclude the site is one planning unit in mixed use.    

45. This being the case, then as the Council points out, a material change in the composition 

of the uses within the planning unit would result in a material change of use that would 

‘stop the clock’ for immunity purposes.  A number of events appear to have had this 

effect.  One such event was the refurbishment of the buildings, particularly the 

subdivision of Building 3 during 2011.  This appears to have had a discernible effect on 

the character of the site and paved the way for multiple activities.  Another was the 

introduction of the Flog A Log business in 2011, which involved log splitting, log sales 

(albeit mainly to customers off-site) and extensive log storage on the site.  The 

introduction of Simply Stone in 2009 was another such event; this use appears to have 

caused significant noise and disturbance.  Furthermore, these events occurred against 

the background of the additional hardstanding provided in 2009, which had materially 

enlarged the usable area of the site and resulted in a discernible change in its character. 

46. The Council’s advocate also argued in closing submissions there was evidence of a 

material change of use when the agricultural activity finally ceased.  It appears that 

agricultural activity had occurred until at least 2009 with the appellant’s cattle grazing 

the adjoining field to the south. When the agricultural use ceased the planning unit in 

composite use (i.e. the building complex and field) was divided. Consequently, a new 

planning unit emerged (the building complex) with a definably different character.  

47. On the balance of probability, I conclude there have been significant changes to the mix 

of uses on the site and a discernible change in its character, to the extent that a 

material change of use has occurred.  I further conclude that the material change of use 

of the site is not immune from enforcement action through the passage of time.    

48. In reaching these conclusions, I have taken into account the appellant’s submissions, in 

the alternative, that if it is found there is no 10-year continuous use of the single 

planning unit, then the evidence shows that Buildings 1 and 2 comprised physically and 

functionally separate planning units that are immune from enforcement action.  However, 

for the reasons given above, I have found this is not the case.  The evidence indicates 

that Buildings 1 and 2 were not physically and functionally separate planning units, not 

least because of the fluidity of their overall use, the sharing of accommodation, the lack 

of definition to the areas of occupation and the activities that overflowed into the yard.   

The additional hardstanding area 

49. There is a disagreement between the parties about the relevant time limit for taking 

enforcement action against the additional hardstanding created within the southern 

part of the site. However, on the evidence presented to the Inquiry, the purpose of 

this operational development appears to have been to facilitate the material change of 

use of the buildings and the land. The judgements in Murfitt
13

 and Somak Travel
14

 held 

that an enforcement notice directed at a use could require the removal of works 

intended to facilitate that use.  The additional hardstanding appears to be ‘part and 

parcel’ of the material change of use that has occurred.  The Council’s view is that it is 

subject to the 10-year rule.  I agree.  As it was apparently constructed during the 

summer of 2009, I have concluded that it is not immune from enforcement action. 

Part (b) of the alleged breach of planning control 

50. Part (b) of the breach of planning control alleged in the notice is concerned with ‘the 

carrying out of operational development on the Land by the installation of a biomass 

                                       
12  Along with the appellant  
13  Murfitt v Secretary of State for the Environment [1980] J.P.L. 598 
14  Somak Travel Ltd v Secretary of State for the Environment [1987] J.P.L. 630 
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boiler system and erection of 14 no. flues within the agricultural buildings’. The buildings 

in question are Building 1 and Unit 6 shown upon the appellant’s Masterplan.   

51. There is a dispute between the parties regarding the nature of this particular 

development.  The Council argues that it involves operational development (subject to 

the 4-year rule). The appellant’s stance is the installation of the biomass boiler system 

involves a material change of use of the buildings, whilst the erection of 14 flues 

amounts to operational development (subject to the 10-year and 4-year rule 

respectively).  In any event, it is common ground between the parties that the biomass 

boiler system was installed during February 2016 and it is not immune from 

enforcement action through the passage of time.  I see no reason to disagree. 

Overall conclusions on ground (d) 

52. It is well established in planning law that the onus rests with the appellant to make out 

his or her case. However, on the evidence before the Inquiry, I find that burden has not 

been satisfactorily discharged in this instance.  On the balance of probability, I conclude 

that at the time the notice was issued it was not too late to take enforcement action 

against the alleged breach of planning control. The ground (d) appeal therefore fails. 

The appeal on ground (a) 

Main Issues 

53. There is no dispute that Intall Fields Farm lies within the Green Belt. Taking into account 

all that I have seen and read, I consider there are four main issues in this appeal.  The 

first is whether the development attacked by the enforcement notice constitutes 

inappropriate development within the Green Belt.  The second is the effect of the 

development on the openness and visual amenity of the Green Belt.  The third is whether 

any harm to the Green Belt by reason of inappropriateness, or any other harm, is clearly 

outweighed by other considerations and, if so, whether those considerations amount to 

the very special circumstances necessary to justify the development.  The fourth is the 

effect of the development on the living conditions of residents in the vicinity of the site.  

Planning Policy 

54. The development plan for the area includes the Bromsgrove District Plan 2011-2030 

(the BDP).15  The Council has cited various adopted policies. These include BDP1, 

which deals with sustainable development. Policy BDP4 is concerned with development 

in the Green Belt. Policy BDP19 seeks to ensure the delivery of high quality design. 

The submissions for the appellant have cited other policies. These include BDP13 

which is concerned with new employment development. Policy BDP15 seeks to 

encourage proposals that satisfy the social and economic needs of rural communities. 

Policy BDP22 deals with the delivery of low carbon, climate resilient developments. 

55. Submissions were made to the Inquiry about the weight to be given to the relevant 

policies and their degree of compliance with the National Planning Policy Framework 

(NPPF).16   However, bearing in mind the policies in the BDP were adopted as recently 

as January 2017, they appear to have a high degree of compliance with the NPPF.   

56. The appellant contends that policy BDP4 should be afforded less weight because it is not 

compliant with paragraph 90 of the NPPF (for example, it does not deal with the re-use of 

buildings). Be that as it may, it carries weight insofar as it deals with new buildings in the 

Green Belt and proportionate extensions to non-residential buildings. The re-use of 

buildings is addressed in policies BDP13.1(e) and BDP15.1(c).  Both policies appear to 

make some reference to the re-use of buildings in the context of the Green Belt (albeit 

this appears to have been obliquely addressed in paragraph BDP15.3 of the latter policy).            

                                       
15  Adopted in January 2017 
16  Published in March 2012 
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57. Paragraph 14 of the NPPF sets out the presumption in favour of sustainable 

development. Paragraph 28 seeks to promote a strong rural economy, including the 

development and diversification of agricultural and other land-based rural businesses. 

Paragraph 79 indicates the Government attaches great importance to Green Belts. The 

fundamental aim of Green Belt policy is to prevent urban sprawl by keeping land 

permanently open; the essential characteristics of Green Belts are their openness and 

their permanence. Paragraph 89 indicates planning authorities should regard the 

construction of new buildings as inappropriate in the Green Belt; exceptions to this 

include buildings for agriculture and forestry. Paragraph 90 identifies certain forms of 

development that are not inappropriate in the Green Belt provided they preserve 

openness and do not conflict with the purposes of including land within the Green Belt. 

Issue 1: The Green Belt 

58. As indicated earlier, part (a) of the breach of planning control alleged in the enforcement 

notice concerns the material change of use of the buildings and land to a mixed use 

comprising B2 and B8 uses, the creation of an additional hard standing to facilitate 

external B8 uses and the operation of a log splitting and log sales business from the land.  

59. This development does not fall within any category of development which might be 

considered appropriate in the Green Belt for the purposes of paragraph 89 of the NPPF.  In 

overall terms, it does not appear to fall within a category of development that could be 

considered as ‘not inappropriate’ in the Green Belt for the purposes of paragraph 90.   

60. Whilst the re-use of buildings is part of the development attacked by the notice, there is 

clear evidence to show the use of land around the buildings was an integral part of the 

overall development. This land has been used for a variety of activities and external uses 

associated with the buildings, not just for parking or access.  The expansion of the 

commercial yard also conflicts with one of the purposes of the Green Belt, which is to assist 

in safeguarding the countryside from encroachment. Overall, I conclude the breach of 

control alleged in the notice constitutes inappropriate development in the Green Belt.   

61. Turning to the biomass boiler system (part (b) of the breach of control alleged in the 

notice), notwithstanding the disagreement about the nature of this development, it 

involves external additions to Building 1 and Unit 6. The appellant’s planning consultant 

adopted a mathematical approach to the assessment of the proportionality of the 

development. To my mind, a visual assessment of proportionality is more meaningful in 

relation to a scheme involving the installation of 14 flues that project up to 900mm above 

the roofs of the buildings. Having regard to their number and significant projection above 

the external envelope of each building, I consider they amount to disproportionate 

additions over and above the size of the original buildings. In this respect, I conclude they 

do not constitute appropriate development for the purposes of paragraph 89 of the NPPF.  

62. I further conclude the development attacked by the enforcement notice conflicts with the 

aims of policies BDP4, BDP13 and BDP15, insofar as they seek to protect the Green Belt.   

Issue 2: Openness and Visual Amenity 

63. It is apparent that the hardstandings have been utilised for a variety of activities and 

external uses associated with the buildings. The operation of a log splitting and log sales 

business has also taken place on the land, together with increased levels of parking 

associated with staff, visitors and deliveries. All of these activities have eroded the 

openness of the Green Belt. The installation of 14 flues to Building 1 and Unit 6 have 

contributed to a further erosion of openness. In this respect the development conflicts with 

the fundamental aim of Green Belt policy, which is to maintain openness in perpetuity. 

64. The Council also contends there has been a substantial change in the character and 

visual appearance of the site, which appears at odds with its rural location. There is 

persuasive evidence to demonstrate this concern is justified (including photographic 

evidence). The installation of 14 flues to Building 1 and Unit 6 also contributes to the 
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impression that these buildings form part of an industrial estate.  Any contribution the 

appeal site may have made to the traditional rural land uses and landscape character 

of the rural area and the Green Belt appears to have been significantly diminished.    

65. I conclude the development conflicts with policies BDP4, BDP15 and BDP19, insofar as 

they seek to protect the openness of the Green Belt and to ensure that development 

enhances the character and distinctiveness of the local area and it conflicts with the NPPF. 

Issue 3: Other Considerations 

66. The appellant suggests there are other considerations that outweigh any harm to the 

Green Belt arising from the development. In summary, these include the economic 

benefits to the rural economy including the provision of local jobs; the biomass boiler 

system also brings significant benefits to the local economy through the provision of 

sustainable energy for the heating of the commercial units. The appellant also cites an 

appeal decision in the District concerning a property known as ‘Twin Oaks’, in which an 

Inspector found the removal and prevention of external storage could be addressed by a 

planning condition.17 The Inspector stated “I consider that this would make the overall 

change of use very much in line with the Framework …” He also considered that this 

amounted to ‘very special circumstances’ that clearly outweighed other matters identified.    

67. However, with the greatest of respect to my colleague, it seems to me the question of 

whether or not harm can be mitigated by planning conditions is a routine development 

management consideration. In any event, it is not necessarily the case that all harm 

can be mitigated by conditions. I shall return to the scope for planning conditions later. 

I accept the development is likely to benefit the economy in a number of ways. 

However, the overall economic benefits have not been quantified. Furthermore, such 

considerations are not unusual or peculiar to the appeal site; these are not weighty 

factors in circumstances where the development in question harms the Green Belt.  

68. I have taken into account all the other matters put forward on the appellant’s behalf. 

However, I find that none of the considerations advanced in favour of the development, 

individually or collectively, clearly outweigh the harm caused by the inappropriateness 

of this development within the Green Belt and the loss of openness and visual amenity.  

Issue 4: Living conditions of residents 

69. The appellant indicates the Council’s reasons for issuing the enforcement notice do not 

allege the biomass boiler system causes any harm to residential amenity due to fumes 

or smoke; the Council also found the operation of the system to be acceptable in 

amenity terms when considering the earlier retrospective application for the scheme. 

Nonetheless, the submissions from local residents suggest this is a particular concern. 

70. There is persuasive evidence from a number of local residents to indicate that fumes and 

smoke from the biomass boiler system has created a significant adverse impact upon 

their living conditions. For example, Mr Arkell of ‘The Mount’ gave detailed evidence to 

the Inquiry about the way in which the emission of fumes and smoke had made the lives 

of his family ‘utter hell’. He also referred to medical problems thought to be associated 

with the fumes and smoke.  Mr and Mrs Bishop of ‘The Coach House’ (which directly 

abuts the site) described the way in which their living conditions have been harmed by 

fumes and smoke.  Mr and Mrs Roundell of ‘Summerfields’ made similar submissions to 

the Inquiry and considered their home had been blighted by the biomass boiler system.     

71. Mr Arkell also referred, amongst other things, to noise and dust problems arising from the 

use operated by Simply Stone during 2009. Particular reference was also made to the 

movement of fork lift trucks and to the operation of the Flog A Log business within the yard.  

Local residents gave detailed accounts to the Inquiry of the noise and disturbance arising 

from the various activities upon the site and how this had harmed their living conditions. 

                                       
17 Paragraph 16 of appeal decision ref: APP/P1805/C/16/3160015 dated 28 April 2017 
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72. The appellant cites a report from Worcester Regulatory Services (WRS) which deals with 

local residents’ complaints about the biomass boiler system and the cutting of wood on the 

site. The report concludes “…there is insufficient evidence to prove statutory nuisance 

from the biomass burners under current operating conditions; however as previously 

discussed there remains the potential for the operation of the bio mass burners at 

this site to present a nuisance to local residents at some time in the future should a 

larger number of the burners be brought into simultaneous operation or the current 

operating method changes significantly or reverts back to overnight burning.” 18     

The appellant points out this is the only technical assessment before the Inquiry.          

73. Nonetheless, the criteria for proving a statutory nuisance do not entirely equate with 

town planning objectives. For example, the prevention of a statutory nuisance is not the 

same as the Council’s planning policy objectives to ensure that development proposals 

protect the environmental quality of their surroundings and residential amenity.  

74. In this instance, I give very significant weight to the written and oral evidence 

submitted to the Inquiry by local residents. I find this to be consistent, credible and 

compelling. Mr Arkell is also critical of the methodology adopted in the WRS report.  He 

has evidently commissioned an independent report on air dispersal modelling to 

calculate what toxins and pollutants might be present and at what level. According to 

Mr Arkell, this demonstrates the emissions of fumes and toxins are ‘definitely an issue’. 

75. On the evidence before the Inquiry, I conclude the development has harmed the living 

conditions of residents in the vicinity to an unacceptable degree.  In this respect, it 

conflicts with the relevant planning policies, including BDP15 and BDP19 insofar as they 

seek to protect the quality of the environment and minimise the potential impact of 

pollution. Furthermore, it is inconsistent with paragraph 9 of the NPPF, which makes it 

clear that pursuing sustainable development includes improving people’s quality of life.  

Conclusions on ground (a) 

76. A significant part of the appellant’s case is predicated on the proposition that any harm 

arising from the development can be mitigated by planning conditions. This proposition 

was explored at the Inquiry. Conditions prohibiting storage within the yard and 

requiring the uses to take place within the buildings were suggested, together with 

conditions requiring a management plan to be agreed for the operation of the biomass 

boiler system and an air quality assessment.  Furthermore, limitations on the hours of 

operation of the biomass boiler system and on deliveries to the site were suggested. It 

was also suggested that all of the flues should be removed, except two upon Unit 6.       

77. However, taking into account the history and nature of complaints concerning the use of 

the site, it is not obvious to me that conditions would be sufficient to mitigate the overall 

impact of the use. The appellant has also failed to demonstrate the alterations to the 

biomass boiler system are technically feasible. Even if they were technically feasible, 

there is a clear risk that the height of the remaining flues might need to be significantly 

increased to assist the dispersal of fumes and smoke - which might have further planning 

implications. As the Council’s advocate stated in closing, a limit on operating hours will 

have a variable impact on the spectrum of local residents, some of whom appear to be 

homeworkers. The practicality of confining the uses to the buildings is also unclear, 

bearing mind that some appear to have been dependant on the use of the yard.  This 

also creates some uncertainty concerning the future role of the additional hardstanding.   

78. The need for such a range of conditions controlling the nature of the development is 

also troubling.  It casts doubt upon whether this is the right use in the right location. In 

any event, with the precautionary principle in mind, I am unwilling to place any 

reliance on such conditions when the proper course of action is to uphold the notice. 

                                       
18 The WRS report was apparently prepared in July 2017 and is included at Appendix 29 of the Council’s evidence 
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79. In summary, it is not obvious to me that the objections to the development could be 

overcome by planning conditions, including those put forward at the Inquiry. I have 

therefore concluded that the ground (a) appeal and deemed application should fail. 

The appeal on ground (g) 

80. The appellant claims the 6-month period given to comply with the requirements of the 

enforcement notice is too short. The basis for this claim appears to be the site is 

occupied by a number of businesses and they will need to seek alternative premises. 

Reference was also made to the ‘exceedingly large’ amount of equipment and materials 

that will need to be removed from the site in relation to Mr Woodfield’s business.  It is 

suggested that 12 months would be required to comply with the enforcement notice. 

81. However, events have moved on. Certain activities have already ceased.  I appreciate there 

may be some logistical problems in complying with the notice, especially in the case of Mr 

Woodfield’s business (although in cross examination it emerged that he has other premises).   

82. I have also borne in mind that a reasonable period for compliance may make the difference 

between enabling a business to continue operating, or compelling it to cease trading. 

Nonetheless, on balance, I conclude the 6-month period given in the notice is a reasonable 

and proportionate response to the breach of planning control.  The ground (g) appeal fails. 

83. Should the appellant encounter any unforeseen difficulties, then section 173A (1)(b) of 

the Act enables the Council to extend the period for compliance at its discretion. 

Overall Conclusions 

84. I have taken into account all the other matters raised, however, I find they do not alter 

or outweigh the main considerations that have led to my decision. For the reasons 

given above, I intend to uphold the notice and the deemed application will be refused. 

Formal Decision 

85. The appeal is dismissed, the enforcement notice is upheld, and planning permission is 

refused on the application deemed to have been made under section 177(5) of the 

1990 Act as amended. 

Nigel Burrows 
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Mrs H Moule  
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